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1. Fintech Market

1.1 Evolution of the Fintech Market
Recent Evolution of the Italian Fintech Market
Italy is becoming an attractive jurisdiction for
fintech initiatives due to the good reputation of
Italian supervisory authorities, the favourable tax
regime and public subsidies for start-up compa-
nies, the availability of highly skilled resources,
the lower costs of human capital and real estate
compared to other European cities, and the
attractiveness of the ltalian lifestyle, especially
for young talents.

Major EU fintech players are establishing an Ital-
ian hub for their EU operations, and the Italian
fintech ecosystem is expanding significantly.

Italian supervisory authorities (Bank of Italy,
Consob and IVASS) have started the first regu-
latory sandbox programmes with a number of
incumbent institutions and new market players.
Several partnership or co-operation agreements
between financial institutions and new fintech
operators have been signed in the last year in the
form of white label or distribution arrangements.
Traditional market players also completed M&A
transactions to acquire innovative fintech plat-
forms or fund their expansion.

Issues That Will Likely Impact the Italian
Fintech Market

In the next few months lItalian authorities will
have to approve the legislation implement-
ing the Regulation on European Crowdfunding
Service Providers (ECSP) which will affect the
business of several lending-based and equity-
based crowdfunding platforms already operating
in Italy.

It will also be key to understand how the “Digi-
tal Finance Package” presented by European
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Institutions (including the DLT Pilot Regime and
the MiCA Regulation) will be implemented and
applied in Italy.

The Bank of Italy recently issued a communi-
cation on buy now pay later (BNPL) business
models and it remains to be seen whether any
national regulation will be adopted in this area
pending the review of the EU Consumer Credit
Directive.

Finally, there is a significant debate in Italy on
the regulation of virtual asset service providers
(VASPs) in light of the “light touch” regime intro-
duced in 2022. It is possible that further initia-
tives will be taken by Italian competent authori-
ties to regulate this new industry.

2. Fintech Business Models and
Regulation in General

2.1 Predominant Business Models

Italy was one of the first countries to introduce a
specific legislation on equity crowdfunding plat-
forms. As a result, the market for crowdfunding
services is already well established, alongside
peer-to-peer lending and invoice trading plat-
forms — which are also predominant in the Ital-
ian fintech space.

Traditional banking groups have recently started
to launch fintech companies or units offering
innovative payment solutions, crypto exchange
services or trading in fractional shares. Some
of these services are based on co-operation or
white label agreements with other fintech play-
ers.

Social trading, micro-investing or robot advi-
sory solutions are not particularly popular yet,
while BNPL services are offered on a large scale.
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Insurtech companies operating on the basis of
an MGA (managing general agent) model are
also gaining traction and increasing their mar-
ket shares.

2.2 Regulatory Regime

The Italian regulatory regime is largely depend-
ent on the framework that applies at EU level,
for instance:

* micro-investing, social trading, robot advi-
sory, algorithmic trading and similar fintech
services are subject to the Italian rules on the
provision of investment or asset management
services, implementing the EU regulatory
framework (MiFID2, AIFMD, UCITS, etc);

+ crowdfunding platforms will soon be regu-
lated by the common rules applicable under
the ECSP Regulation, which will replace the
existing Italian framework; and

* insurtech operators must comply with the Ital-
ian rules implementing the Insurance Distribu-
tion Directive (IDD) as well as the Solvency I
Directive in case of insurance undertakings.

Only a few fintech business models are still sub-
ject to national regimes that are not harmonised
at EU level. For instance, specific rules apply
under ltalian law to loan brokerage and inter-
mediation activities. These rules are relevant for
online comparison platforms offering differing
financing products.

Entities (other than banks) that engage in lend-
ing activities towards ltalian customers (both
consumers and business entities) must operate
under a specific licensing regime provided for
under the ltalian Banking Act. This regime does
not apply though to EU alternative investment
funds, which can engage in direct lending activi-
ties following completion of a non-objection pro-
cedure with the Bank of Italy.
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Finally, last year the ltalian regime for VASPs
became fully operational. The ltalian rules are
less restrictive compared to those that apply in
other EU countries, as they do not impose any
material obligations on VASPs except for the
duty to be registered with the Italian competent
authority (Organismo Agenti e Mediatori) (OAM),
comply with the Italian AML legislation and send
quarterly reports to the OAM.

2.3 Compensation Models

The compensation models depend on the
regulatory restrictions applicable to the differ-
ent types of businesses performed by fintech
operators.

In case of investment or asset management ser-
vices, the key restrictions are those concerning
the payment or receipt of inducements. Accord-
ing to these rules, any compensation that is paid
to the fintech company by third parties other
than the customers — such as rebates from other
brokers or asset managers — must be duly justi-
fied in accordance with the criteria set out under
the Italian provisions implementing the MiFID2.

In the field of banking and financing services the
Italian rules require a full disclosure of the fees
that are charged to the customers, and there is
no possibility to charge any direct or indirect fee
that has not been previously indicated in the rel-
evant pre-contractual documentation.

There is still a lack of transparency in the field of
crypto services, as there are no obligations to
disclose the fees that are charged by the VASPs
to their customers. For instance, several market
players earn their fees by applying a spread to
the exchange transactions made by the custom-
ers, but the spread is not disclosed before the
transaction is instructed.
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2.4 Variations Between the Regulation of
Fintech and Legacy Players

Due to the principle of technology neutrality, the
regulation of fintech industry participants in ltaly
is generally similar to the one of legacy play-
ers, such as banks and other traditional financial
institutions.

Fintech players offering products and services
that are regulated under the common rules
applying to financial, banking, investment,
asset management and insurance services are
subject to the same rules and the same super-
visory regime of other market players. Only in
exceptional cases (eg, crowdfunding platforms
or VASPs) does the Italian framework provide
for specific rules applying exclusively to fintech
operators.

Fintech companies may benefit from certain
exemptions from the ordinary requirements
that apply to legacy players. In particular, Ital-
ian authorities recently introduced the regulatory
sandbox, which allows fintech companies to
offer their services without complying with some
of the provisions that would otherwise apply to
them in accordance with the ordinary rules.

2.5 Regulatory Sandbox

In 2021 Italian authorities launched a regula-
tory sandbox for fintech projects. The regula-
tory sandbox is managed by the Bank of Italy,
Consob, IVASS, and the Ministry of Economy. It
allows fintech start-ups to test innovative busi-
ness models under the supervision of the Italian
regulators for a period of up to 18 months.

The application to be admitted to the regula-
tory sandbox may be submitted either by (i) a
financial institution that is already subject to the
supervision of the regulatory authorities men-
tioned above, or (i) an entity that is not subject
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to any form of supervision. In the latter case,
the application may be accepted if the business
that the entity intends to carry out (i) is subject
to authorisation requirement, (ii) benefits from
one of the exemptions contemplated under the
applicable law, or (iii) consists of a service or
activity that is performed for the benefit of a
supervised financial institution.

In addition to the above requirements, it is nec-
essary that the project (i) is significantly inno-
vative, (ii) requires an exemption from the regu-
latory requirements set forth in the regulations
issued by the relevant supervisory authorities,
(iii) brings an added value to the business, (iv) is
in a sufficiently advanced state of development
in order for it to be tested in the context of the
sandbox, and (v) is economically and financially
sustainable or adequately funded.

The application for the regulatory sandbox can
be prepared on the basis of the standard forms
made available by Italian supervisory authori-
ties. The deadline for the submission of the first
applications expired in January 2021, and sev-
eral projects have already been admitted to the
regulatory sandbox.

It is unclear whether a new call for applications
will be published by ltalian authorities — for
instance, after the completion of the projects
that Italian authorities are currently examining
on the basis of the applications received in 2021.

2.6 Jurisdiction of Regulators

There are several regulatory authorities that have
jurisdiction over fintech industry participants in
Italy.

The most important regulatory authorities are the
Bank of Italy (Banca d’Italia) (ie, the Italian Cen-
tral Bank), the Italian Securities and Exchange
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Commission (Commissione Nazionale per le
Societa e la Borsa or Consob), and the Italian
Insurance Supervisory Authority (Istituto per la
Vigilanza sulle Assicurazioni or IVASS).

* The Bank of Italy is exclusively responsible for
the supervision of credit institutions, payment
institutions, electronic money institutions and
specialised lenders enrolled in the register
kept by the Bank of Italy in accordance with
Article 106 of the Italian Banking Act. With
respect to credit institutions, the Bank of Italy
acts as the designated national competent
authority (NCA) in the context of the Single
Supervisory Mechanism (SSM).

The European Central Bank (ECB) is ultimate-
ly responsible for the supervision of credit
institutions operating in Italy. These respon-
sibilities are exercised directly in the case of
significant institutions, or indirectly through
the Bank of Italy in case of less significant
institutions.

The supervisory responsibilities concern-

ing the business of investment firms and
asset managers (as well as credit institutions
or other financial institutions carrying out
investment services and activities) are shared
between the Bank of Italy and Consob. The
same applies to firms managing regulated
markets and post-trade settlement systems.
Consob is the authority that is responsible to
ensure that investment and asset manage-
ment services are performed in a transparent
way and in compliance with the applicable
rules of conduct. It has also responsibility for
any public offer of financial instruments or
products on the ltalian market and investor
protection issues (including, for instance, as
regards initial coin offerings (ICOs)). Pending
the full implementation in Italy of the Regula-
tion on European Crowdfunding Service Pro-
viders, Consob remains responsible also for
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the supervision of equity-based crowdfunding
platforms.

+ IVASS oversees insurance undertakings and
distributors — although the regulatory respon-
sibilities concerning the business of insurance
distributors will soon be transferred to a new
supervisory authority called ORIAS (which is
in the process of being established).

» With respect to anti-money laundering
matters, the Bank of Italy is responsible for
the compliance with the applicable regula-
tions by credit institutions, payment institu-
tions, e-money institutions, asset managers
and investment firms. IVASS has the same
responsibility in relation to the business of
insurance undertakings and distributors. The
Italian Financial Intelligence Unit (Unita di
Informazione Finanziaria — UIF) is established
within the Bank of Italy and is responsible for
all matters relating to suspicious transactions
and sanctioned persons.

* The Italian Supervisory Body for Agents and
Brokers (Organismo Agenti e Mediatori —
OAM) is responsible for the supervision of
financial agents and loan brokers. Recently it
also undertook the role of supervisor in rela-
tion to the activities of VASPs.

The competences and powers of the regulatory
authorities mentioned above overlap in several
areas. Furthermore, Italian authorities co-operate
with the European regulators that are competent
in their respective fields, such as in particular the
European Banking Authority (EBA), the European
Securities and Markets Authority (ESMA) and the
European Insurance and Occupational Pensions
Authority (EIOPA), in addition to the ECB. Some
market players are directly subject to the super-
vision of EU authorities (ie, the ECB for credit
institutions and ESMA for credit rating agencies).
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2.7 Outsourcing of Regulated Functions
Regulatory Regime on Outsourcing

Regulated entities are allowed to outsource their
functions to external service providers, provided
that they comply with the requirements imposed
in this respect by the applicable regulations
enacted by national and EU authorities.

While the specific requirements applying to out-
sourcing arrangements differ depending on the
nature and qualification of the financial institu-
tion, the principles on outsourcing are very simi-
lar and can be summarised as follows.

* The outsourcing of functions does not
exonerate the outsourcing entity from the
obligation to comply with all requirements
applicable to the outsourced function. The
outsourcing entity must ensure that these
requirements are complied with by the out-
sourcer (and any sub-outsourcer appointed
by the latter).

Before outsourcing its functions, the out-
sourcing entity must conduct a due diligence
on the outsourcer and ensure that it has
adequate skills, experience, and resources
to carry out the services in a proper way. The
outsourcing entity must ensure that there is a
proper oversight on the outsourced functions
and the risks associated with it. It must iden-
tify a person that is responsible for oversee-
ing and monitoring the outsourced activities
and the compliance with the agreed service
levels (SLA).

There must be a specific rationale justify-

ing the outsourcing of functions — at least

for some financial institutions, such as asset
managers. Special rules apply to the out-
sourcing of critical or important functions,
such as for instance internal control functions
(compliance, risk, internal audit, AML). The
outsourcing of critical or important func-
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tions must be notified to (and in some cases
approved by) competent supervisory authori-
ties.

» The outsourcing agreement must be execut-
ed in writing and must contain certain provi-
sions identified in the applicable regulations.
Typically these provisions relate, among
others, to (i) the inspection and information
rights of the outsourcing entity as well as of
competent supervisory authorities, (ii) the
description of the SLAs and key performance
indicators (KPls), (iii) the consequences in
case of breach of the SLAs/KPlIs (including,
as applicable, penalty clauses), and (iv) the
termination rights of the outsourcing entity in
case of breach of contract by the outsourcer.

Outsourcing to a Regulated Versus Non-
regulated Entity

Outsourcing to non-regulated entities is gener-
ally possible subject to certain exceptions. For
instance, asset managers can outsource portfo-
lio management or risk management functions
only to authorised financial institutions.

Outsourcing arrangements are used in the ltalian
fintech industry, among others, in order for finan-
cial institutions to offer services to their clients
by leveraging on the tech and IT infrastructure
developed by fintech companies. In these cases
Italian regulatory authorities generally expect
the regulated financial institution to assess the
reliability of the technology used by the fintech
company and establish appropriate control sys-
tems to monitor the activities carried out by the
fintech company on an ongoing basis.

2.8 Gatekeeper Liability

There has been a wide debate among Italian
scholars about the responsibility of e-commerce
and internet platforms in general (including
social networks) for the activities carried out by
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the customers on their platforms. This debate
has not been extended yet to fintech operators,
but there are already cases where the liability of
fintech providers for the actions of their custom-
ers becomes a relevant question from a legal
standpoint.

In case of crypto exchanges, for instance, some
customers that were victims of fraud by third
parties are claiming that the exchange operator
was responsible for ascertaining that the crypto
transfers were instructed by the customers on
a legitimate basis and that accordingly they
should be held liable for such fraud.

Similarly, in case of social trading platforms,
some customers are claiming that the fintech
operator managing the platform was responsi-
ble for the investment advice given by platform
users.

It is still unclear how the ltalian case law will
react to these claims, and whether ltalian regula-
tors will ask fintech providers to take any specific
measures to prevent any inappropriate behav-
iours on their platform.

2.9 Significant Enforcement Actions
Italian regulators have not taken significant
enforcement actions in the fintech space in
recent years.

ltalian regulatory authorities have however
issued specific warnings related to some fintech
business models and operators. For instance,
the Bank of Italy recently issued a communica-
tion on BNPL models outlining the lack of trans-
parency of some BNPL market players from a
consumer protection standpoint. Another com-
munication was issued in relation to the use of
crypto service providers and blockchain tech-
nology in general by Italian financial institutions.
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It is expected that virtual asset service providers
operating in Italy will be subject to an increasing
regulatory scrutiny after the full entry into force in
2022 of the new registration regime implement-
ing the 5th AML Directive.

2.10 Implications of Additional, Non-
financial Services Regulations

Italian fintech players are subject to various
non-financial services regulations that impact
industry participants, such as those relating
to privacy, cybersecurity, social media content
and software development. These regulations
are particularly relevant to fintech companies as
they often handle sensitive information.

The compliance with the GDPR, for instance, is
an essential element of the regulatory oversight
system of each fintech operator. Fintech com-
panies must process personal data of their cus-
tomers in a transparent, secure and lawful man-
ner. Failure to comply with the GDPR can result
in significant fines and reputational damage.

Fintech operators must also have robust secu-
rity measures in place to protect against cyber
threats, including encryption, access controls,
incident response, disaster recovery and busi-
ness continuity plans. As for the use of social
media, particular caution must be exercised in
assessing whether any message transmitted on
these platforms qualifies as a form of advertis-
ing subject to regulatory requirements in accord-
ance with Italian law.

Due to the technology neutrality principle that
underpins most of the regulations applicable in
this field, fintech operators are not subject to
specific or more rigid requirements compared
to legacy players. However, they are typically
more vulnerable to certain types of risks, such
as cyber threats, due to their reliance on tech-
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nology. Accordingly, they must pay particular
attention to the compliance with the relevant
obligations.

2.11 Review of Industry Participants by
Parties Other than Regulators

Fintech operators that are licensed and subject
to supervision by an ltalian regulatory authority
are also subject to the duty to appoint an exter-
nal auditor to verify the accounts of the com-
pany, as well as internal control functions.

In terms of internal controls, the first line of
defence is represented by the business units
that are responsible for the day-to-day manage-
ment of the company’s operations. The second
line of defence includes the compliance, AML
and risk management functions. These are “sec-
ond level” control functions because their task
is to ensure that the business units operate in
compliance with the regulatory framework and
internal policies of the company. The third line
of defence includes the internal audit function,
which verifies whether the company has a sound
and solid internal control framework, and carries
out audit activities on the company’s business.

As a matter of fact, in most of the cases, the
compliance, AML, risk management and internal
audit functions are outsourced to third-party ser-
vice providers, such as consultancy companies
or law firms.

In those cases where the obligation to appoint
external auditors or set up an internal control
system does not apply, fintech companies may
still conduct their own internal audits and risk
assessments to ensure compliance with relevant
laws and regulations, and to identify and miti-
gate any potential risks.
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2.12 Conjunction of Unregulated and
Regulated Products and Services

Industry participants can offer both regulated
and unregulated products or services. In case
of regulated financial institutions, the offer of
unregulated products or services is generally
possible provided that this non-regulated busi-
ness is instrumental or ancillary to the main
financial business carried out by the company.

For instance, some payment service providers
offering acquiring or other payment services are
also licensing the software or other IT techno-
logical solutions that enable the use of these
payment services by other operators.

From the perspective of Italian regulators, if the
offer of the unregulated products or services
gives rise to significant risks for the company’s
business, or if the unregulated products or ser-
vices have their own relevance and importance
from a commercial standpoint, it is preferable
for the financial institution to create a separate
legal entity offering the unregulated products or
services.

The creation of a separate legal entity could also
be beneficial for the fintech operator, because it
avoids the application of the rules that normally
apply to regulated products or services to those
products or services that are not subject to spe-
cific regulatory obligations.

There are a few cases of companies offering non-
regulated services or products (eg, comparison
websites, utility operators, companies offering
budgeting tools or financial education courses)
that are starting to consider the offer of regulated
services or products, such as investment or sav-
ing products. In these cases the simultaneous
offer of regulated and non-regulated services is
more problematic, because the performance of
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regulated services typically requires a licence or
authorisation.

2.13 Impact of AML Rules

The compliance with the AML requirements is a
key aspect of the business carried out by fintech
companies in Italy. The most relevant issue that
fintech companies typically face in this respect
is how to balance the need to comply with the
KYC procedures that are required in accordance
with the Italian AML requirements, on the one
hand, and the possibility to create an onboarding
process which is smooth and customer friendly
in terms of user experience, on the other hand.

It is essential for fintech companies to design a
remote customer onboarding process that does
not significantly affect the conversion rates and
at the same time is consistent with the Italian
regulator obligations.

The need to comply with Italian AML obligations
is often a game changer for some fintech play-
ers, as it may render the onboarding process
particularly burdensome. Some fintech opera-
tors prefer to clearly separate the regulated and
non-regulated services in order to carry out their
AML/KYC activities only with respect to custom-
ers using the regulated services offered by the
company.

Another aspect that is particularly relevant for
fintech operators is the monitoring of custom-
ers’ transactions. Fintech players must develop
internal algorithms or systems that are able to
identify suspicious transactions in order to report
them to the ltalian Financial Intelligence Unit.
While traditional financial institutions already
have well-established procedures and systems
to perform these transaction-monitoring activi-
ties, several fintech companies must establish
these methodologies from scratch.
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3. Robo-advisers

3.1 Requirement for Different Business
Models

The regulatory requirements applicable to robot
advisory activities depend on the nature of the
underlying asset class.

Robot advisory activities are normally performed
in relation to assets qualifying as financial instru-
ments, such as shares, bonds, ETFs or other list-
ed instruments. In these cases the performance
of robot advisory services qualify as investment
advice or portfolio management under the Italian
rules implementing the MiFID2.

If robot advisory services are offered in con-
nection with crypto-assets, the company might
need to be registered to operate as VASPs in
accordance with the Italian regulatory require-
ments.

3.2 Legacy Players’ Implementation of
Solutions Introduced by Robo-advisers
Robot advice is becoming part of the traditional
models implemented by legacy players in the
performance of investment services or activities.
Some ltalian banking groups already introduced
robot advisory solutions or other similar solu-
tions to enhance the quality of the services ren-
dered to their clients.

3.3 Issues Relating to Best Execution of
Customer Trades

Under the Italian rules implementing the MiFID2,
investment firms are required to take all reason-
able steps to obtain the best possible result for
their clients when executing orders. Robot advi-
sory platforms must be designed in a manner
which ensures compliance with this principle.
This could however be challenging for a num-
ber of reasons.
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While investment firms must disclose their
execution policy to their customers, it might be
difficult to give complete and transparent infor-
mation on how the algorithm executes the cus-
tomers’ orders. The algorithm itself must com-
ply with the restrictions and limitations that are
outlined in the company’s internal policies, and
this requires a significant degree of co-ordina-
tion between the compliance, business and IT
functions of the company. The company must
ensure that the execution of orders is appropri-
ately monitored, which might not always be the
case if all transactions are executed through an
algorithm.

4. Online Lenders

4.1 Differences in the Business or
Regulation of Loans Provided to Different
Entities

In terms of licensing obligations, there are no
significant differences in the business of loans
to individuals, small business and other players.
Unlike other countries, in Italy lending activities
constitute a regulated business regardless of the
nature of the borrower.

The nature of the borrower plays a role in terms
of transparency obligations and conduct of busi-
ness rules. Consumers and small businesses
qualifying as “micro-enterprises” in accordance
with the EU framework are generally subject to
a higher degree of protection having regard to
the pre-contractual and ongoing transparency
obligations that lenders must abide by.

In addition, certain lenders (such as in particular

alternative investment funds) may extend loans
only to non-consumer borrowers.
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4.2 Underwriting Processes

The Italian regulations do not provide a detailed
description of how the underwriting process
should be handled, but outline some key princi-
ples which must be complied with by the lenders
with respect to the assessment of the creditwor-
thiness of the borrower.

Traditional lenders largely rely on the informa-
tion available in credit risk databases in order
to assess the creditworthiness of the borrower,
in addition to the information concerning their
income, employment, age, etc. The amount of
information to be transmitted by the customer is
normally quite significant and the outcome of the
underwriting process is not immediate.

Some fintech players have, however, developed
innovative solutions where the credit scoring of
the customer is completed on the basis of infor-
mation taken from public sources, data analysis
or even social networks. Other fintech opera-
tors offer algorithm-driven processes where the
creditworthiness of the customer is assessed in
real time, with no need for extensive underwrit-
ing procedures.

4.3 Sources of Funds for Loans
Peer-to-peer lending and invoice trading plat-
forms are widely used in the Italian fintech mar-
ket. Conversely, business models based on
deposits are less common due to the need to
get a banking licence.

Other legal structures that are used to fund loans
through fintech platforms are securitisation vehi-
cles and alternative investment funds.

Securitisation vehicles are used in connection
with BNPL business models. The merchant
grants a payment deferral to the customer and
transfers the resulting receivable to the securiti-
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sation vehicle against the payment of a purchase
price. The securitisation vehicle is not subject to
the transparency requirements that would oth-
erwise apply to consumer credit transactions.

Alternative investment funds are also used in
order to grant loans to non-consumer borrowers.
The possibility to grant loans to non-consum-
er borrowers is however limited to alternative
investment funds that are established in the EU
and complete a non-objection procedure with
the Bank of Italy in order to be authorised to
carry out direct lending activities in Italy.

4.4 Syndication of Loans

The syndication of the loans generated by fin-
tech platforms may take place by transferring
the credit risk to third parties (eg, through sub-
participation or securitisation arrangements).

Alternatively, the syndication can occur at the
level of the vehicle that is structured to grant the
loans, for instance by having the securitisation
vehicle or alternative investment fund issuing dif-
ferent classes of notes or units.

Some ltalian fintech platforms aim at enabling
financial institutions to syndicate loans through
a tokenisation process - ie, by tokenising the
interests in the loans and transferring them to
third-party investors.

5. Payment Processors

5.1 Payment Processors’ Use of
Payment Rails

There is no rule which prevents payment pro-
cessors from creating or implementing new pay-
ment rails. Under the Italian rules implementing
the PSD2, payment processors may create
new payment systems, provided that these are
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safe, secure and reliable. The payment systems
created by payment processors must also be
inter-operable with other payment systems, so
that customers can make payments seamlessly
between different systems.

5.2 Regulation of Cross-Border
Payments and Remittances

Cross-border payments and remittances are
subject to the Italian rules implementing the
PSD2. They can be performed only by payment
institutions, e-money institutions and banks
operating in accordance with the PSD2 frame-
work.

6. Fund Administrators

6.1 Regulation of Fund Administrators

As a matter of practice, fund administration
activities are normally performed by depositary
banks in Italy. While the depositary business is
subject to specific licensing obligations and is
currently limited to Italian banks (or branches
of EU banks), no licensing obligation applies to
fund administration activities.

6.2 Contractual Terms

Fund administration activities are normally pro-
vided in the context of outsourcing agreements
that are drafted in accordance with the appli-
cable rules on outsourcing. According to these
rules, the agreements must contain a number of
provisions, for instance on the level of the ser-
vices (SLAs) carried out by the fund administra-
tion and the key performance indicators (KPlIs),
the consequences in case of non-compliance
with the SLAs and KPIs, etc.
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7. Marketplaces, Exchanges and
Trading Platforms

7.1 Permissible Trading Platforms

The regulatory regime applicable to trading plat-
forms ultimately depends on the nature of the
assets traded on the platform.

If the assets qualify as financial instruments in
accordance with the MiFID2 framework, as in
the case of shares, bonds, etc, the marketplace
or exchange must be authorised to operate as
regulated market, or to manage a multilateral
trading facility (MTF) or organised trading facil-
ity (OTF). If the financial instruments are issued
through DLT technology, the company operating
the platform could apply for a licence under the
EU DLT Pilot Regime Regulation.

The notion of MTF and OTF under the MiFID2
is particularly broad and could potentially cover
different types of platforms and marketplaces,
including those operating through peer-to-peer
systems. An exemption from the authorisation
requirements is provided in relation to platforms
operating as “bulletin boards”, where purchase
and selling interests are advertised but the
trades are not executed on the platform.

Crowdfunding platforms can operate in accord-
ance with the EU Regulation on crowdfunding
services. However, the trading on the second-
ary market of financial instruments issued in the
context of crowdfunding offers is possible only
on the basis of the bulletin board model referred
to above.

Invoice trading platforms are not subject to the
MiFID2 framework but could require a specific
licence to operate as (i) payment service provid-
er (if the platform manages the payment transac-
tions underlying the trades executed on the plat-
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form), (ii) financial intermediary enrolled in the
register kept by the Bank of Italy in accordance
with Article 106 of the Italian Banking Act (if the
platform manager purchases the receivables), or
(iii) loan broker (if the receivables are purchased
by a bank or financial intermediary).

Finally, crypto exchange platforms are subject to
the duty to enroll in the register kept by the OAM.

7.2 Regulation of Different Asset Classes
Different asset classes have different regulatory
regimes.

Platforms trading financial instruments are sub-
ject to the MiFID2 requirements, or the rules set
out under the DLT Pilot Regime Regulation in
case of financial instruments issued on DLT.

Companies operating crypto exchange plat-
forms must be enrolled in the register of VASPs
kept by the OAM.

7.3 Impact of the Emergence of
Cryptocurrency Exchanges

Under ltalian law, companies operating crypto-
currency exchange platforms must be enrolled in
the register of VASPs kept by the OAM.

VASPs that are enrolled in the OAM register are
subject to the ltalian AML requirements and
must report the transactions executed by their
customers on a quarterly basis to the OAM.

7.4 Listing Standards
There are no specific listing standards that apply
to fintech marketplaces or trading platforms.

7.5 Order-Handling Rules

Trading platforms that operate under a MIFID2
licence must carry out their services in accord-
ance with the rules set out under the MiFID2.
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Platforms that are not subject to the MiFID2
regulatory regime are not subject to any spe-
cific regulations in terms of order handling rules.

7.6 Rise of Peer-to-Peer Trading
Platforms

Peer-to-peer platforms trading financial instru-
ments are subject to the same regulatory
regime applying to other trading venues under
the MIFID2, unless they operate as a “bulletin
board”. The bulletin board exemption applies,
among others, only if the trade between the
purchaser and the seller of the relevant financial
instrument is executed outside the platform.

The broad notion of trading venues that is adopt-
ed under the MiFID2 constitutes a limit for the
development of peer-to-peer trading platforms
that do not fall within the scope of the MiFID2
rules. On the other hand, peer-to-peer trading
platforms subject to the MiFID2 must operate
in accordance with the same rules that apply to
traditional market players.

7.7 Issues Relating to Best Execution of
Customer Trades

The application of the MIFID2 best execution
rules to peer-to-peer trading platforms depends
on the role played by the platform in the context
of the execution of the order and the qualifica-
tion of the services offered to its customers.

If the platform operator is subject to the best
execution obligations, it must take appropri-
ate steps to ensure that its clients receive the
best possible execution of orders, regardless of
whether these are executed on the peer-to-peer
platform of other venues.

In order to make the assessment on how to exe-

cute the order, the platform operators must take
into account several factors, such as the costs
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and speed of execution, the size and nature of
the orders, etc. These factors must be reflected
in the order execution policy approved by the
company operating the trading platform.

7.8 Rules of Payment for Order Flow

In the case of a payment for order flow, the plat-
form operator receives a compensation from a
party (typically a broker or a market maker) for
routing trades for trade execution to that par-
ticular party.

The payment of this type of compensation
is subject to restrictions in accordance with
the MIFID2 inducement regime. The company
receiving the payment must demonstrate that
the compensation enhances the quality of the
services rendered to the customers, for instance
because otherwise the trading execution route
would not be available. Payments for order flow
are accordingly allowed only if they pass the test
to be considered as permitted inducements in
accordance with the MiFID2 rules.

7.9 Market Integrity Principles

Trading platforms operating as regulated mar-
kets or MTFs under the MiFID2 are subject to the
market abuse regime set out under the Market
Abuse Regulation (MAR). They must also comply
with a number of transparency obligations with
respect to the trades executed on these plat-
forms.

8. High-Frequency and Algorithmic
Trading

8.1 Creation and Usage Regulations

Algorithmic trading activities carried out in rela-
tion to financial instruments are subject to spe-
cific regulatory requirements under ltalian law.
In line with the MIFID2 definition, algorithmic



ITALY [ AW AND PRACTICE

Contributed by: Angelo Messore, Francesco Dagnino, Carlo Giuliano and Filippo Belfatto, Lexia Avvocati

trading occurs whenever a computer algorithm
automatically determines individual parameters
of orders such as whether to initiate the order,
the timing, price or quantity of the order or how
to manage the order after its submission, with
limited or no human intervention. It does not
include any system that is only used for the pur-
pose of routing orders to one or more trading
venues or for the processing of orders involving
no determination of any trading parameters or
for the confirmation of orders or the post-trade
processing of executed transactions.

High-frequency trading techniques are charac-
terised by:

« infrastructure intended to minimise network
and other types of latencies, including at least
one of the following facilities for algorithmic
order entry: co-location, proximity hosting or
high-speed direct electronic access;

+ system-determination of order initiation, gen-
eration, routing or execution without human
intervention for individual trades or orders;
and

* high message intraday rates which constitute
orders, quotes or cancellations.

Investment firms that use algorithmic trading are
subject to specific requirements in terms of risk
controls, continuity arrangements, monitoring
programmes, etc. They must notify Consob (or
the competent authority of their home Member
State) of the intention to use algorithmic trading
techniques.

8.2 Requirement to Register as Market
Makers When Functioning in a Principal
Capacity

In line with the MIFID2 regime under Italian law
a market maker is any person who holds them-
selves out on the financial markets on a con-
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tinuous basis as being willing to deal on own
account by buying and selling financial instru-
ments against that person’s proprietary capital
at prices defined by that person.

A market-making strategy is defined as any
strategy adopted by a player who engages in
algorithmic trading when, acting for its own
account as a member or participant of one
or more trading venues, the strategy involves
the entry of irrevocable and simultaneous buy
and sell transactions, of comparable size and
at competitive prices, relating to one or more
financial instruments on a single trading venue
or on different trading venues, resulting in the
provision of liquidity on a regular and frequent
basis to the market.

If a company operating on the basis of a high
frequency trading system implements a market-
making strategy, it must be subject to the same
requirements applying to market makers under
the MiFID2.

8.3 Regulatory Distinction Between
Funds and Dealers

The MIiFID2 obligations concerning high-fre-
quency trading apply to investment firms oper-
ating as such when executing trades or dealing
on behalf of their clients. Investment funds trade
on their own account and do not execute trades
or dealings on behalf of their clients.

8.4 Regulation of Programmers and
Programming

Programmers of algorithmic trading mecha-
nisms are not subject to any specific regulatory
obligations. However, investment firms using
third-party systems offering algorithmic trading
functionalities are responsible for the compli-
ance with the MiFID2 obligations where they
outsource or procure software or hardware used
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in algorithmic trading activities. The investment
firms must also have sufficient knowledge and
the necessary documentation to ensure effective
compliance with this obligation in relation to any
procured or outsourced hardware or software
used in algorithmic trading.

9. Financial Research Platforms

9.1 Registration

The publication of financial researches, or gen-
eral financial recommendations which are not
addressed to single customers, does not trigger
any regulatory authorisation requirement in Italy.

These activities do not amount to investment
advice, as long as the platform does not pro-
vide any personal recommendation to a single
customer in relation to an investment in one or
more financial instruments.

9.2 Regulation of Unverified Information
There is no specific regulation concerning the
spreading of rumours or other unverified infor-
mation in ltaly, unless in relation to financial
instruments that are traded on regulated mar-
kets or MTFs. In this latter case, the spreading of
rumours and other unverified information might
amount to market abuse.

9.3 Conversation Curation

Companies managing social trading platforms
must pay attention to behaviours that could
amount to market abuse through pump and
dump or similar schemes. Under the MAR, mar-
ket participants must take reasonable steps to
detect and prevent market abuse, including by
identifying any behaviour that could be in breach
of the applicable obligations. As a consequence,
in the context of social trading platforms, the
platform operator may be required to monitor
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the activity of the platform users, as well as to
identify and prevent any behaviour that could
amount to a market abuse.

10. Insurtech

10.1 Underwriting Processes

The underwriting process followed by insurance
undertakings in Italy requires a specific assess-
ment of the insurance risks to be covered under
the insurance policy. Several insurtech opera-
tors offer their services on the basis of an MGA,
where the insurtech operator is responsible for
managing and underwriting insurance risks on
behalf of the insurance undertaking. In these
cases the criteria to underwrite the insurance
risks are detailed directly in the MGA agreement
entered into between the agent and the insur-
ance undertaking.

10.2 Treatment of Different Types of
Insurance

Under Italian law, different requirements apply to
life and non-life insurance. Except for a limited
number of grandfathered insurance companies
who can offer both life and non-life insurance
products, the general principle is that an insur-
ance undertaking can operate either as a life or
as a non-life insurance carrier.

Insurance and non-insurance products are also
subject to different requirements and obliga-
tions in terms of pre-contractual transparency.
In the context of life insurance products, specific
obligations apply to the offer and marketing of
insurance-based investment products (IBIPs),
such as for instance unit-linked policies.

In the field of non-life insurance policies, a
detailed set of rules applies to mandatory motor
liability insurance.
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11. Regtech

11.1 Regulation of Regtech Providers
There is no specific regulation of regtech provid-
ers in Italy. Instead, regtech providers are subject
to various regulations depending on the specific
activities they engage in.

When regtech solutions are applied in the finan-
cial or banking sector, they may be subject to
supervision by the relevant authority, such as
typically Consob or the Bank of Italy. Regtech
providers normally operate as outsourcers on
behalf of traditional financial institutions or fin-
tech operators. In these cases, the outsourcing
agreement must be subject to specific require-
ments as detailed in the relevant regulations. The
outsourcing must also be notified to the compe-
tent regulator, and the financial institution must
monitor on an ongoing basis the activities that
are performed by the outsourcer in accordance
with the outsourcing agreement.

Regtech solutions are particularly popular in
relation to AML compliance. Several market
players offer solutions allowing for an easier and
faster KYC process, or managing the regulatory
reporting to Italian authorities.

Besides AML regulations, regtech providers are
also offering their services in the field of data
collection and management, safe-keeping and
storage of contractual documentation and regu-
latory reporting to Italian competent authorities.

11.2 Contractual Terms to Assure
Performance and Accuracy

As a matter of practice the contract between
financial institutions and regtech providers
includes SLAs and KPIs in order to verify and
monitor the quality and accuracy of the services
carried out by the regtech provider. Typically the
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SLAs and KPlIs are detailed in the annexes to the
outsourcing contract.

SLAs may include recovery plans, time to
answer, output standards, and may also include
penalties if the regtech provider fails to meet the
specified performance levels.

Additionally, financial institutions may require
technology providers to agree to contractual
clauses that are requested by the law or by
guidelines outlined by the supervisory authori-
ties. These provisions are designed to protect
the financial institution against losses or dam-
ages that may result from the technology pro-
vider’s failure to meet the agreed-upon perfor-
mance and accuracy standards.

Additional obligations apply in the event that
the technology provider carries out a critical
or important function on behalf of the financial
institution.

12. Blockchain

12.1 Use of Blockchain in the Financial
Services Industry

Traditional financial institutions are considering
using blockchain-based services or platforms in
different ways.

Blockchain technology can simplify several
operational processes, for instance in the field
of fund processing and distribution, or the cer-
tification, analysis and sharing of the informa-
tion concerning the credit portfolio of financial
institutions.

Some ltalian financial institutions have partnered
(or are considering to partner) with blockchain
service providers to offer crypto exchange ser-
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vices to their customers, or to issue stablecoins.
Other financial institutions are considering the
possibility to invest their liquidity on DeFi plat-
forms.

12.2 Local Regulators’ Approach to
Blockchain

There is no set of rules specifically dedicated
to blockchain services. In June 2022 the Bank
of ltaly issued a communication addressed to
Italian financial institutions where it highlighted
the risks associated with the use of blockchain
technology. The Bank of Italy required financial
institutions to carefully evaluate the use of block-
chain technologies on the basis of the applicable
regulatory framework, including the rules on out-
sourcing. Financial institutions must also inform
their customers in a transparent manner about
the risks involved in the use of the blockchain
technology.

12.3 Classification of Blockchain Assets
There is no specific provision under ltalian law
classifying the different types of crypto-assets.
As a matter of practice and based on the indica-
tions given by Consob in the past, crypto-assets
can be classified as:

« utility tokens;

* payment tokens;

* investment or security tokens; or
* hybrid tokens.

Investment or security tokens may qualify as
financial instruments if they satisfy the condi-
tions of the related definition set out under the
Italian provisions implementing the MiFID2.

If the tokens do not qualify as financial instru-
ments, they may still be classified as financial
products (prodotti finanziari) under ltalian law.
The offer or trading of financial products is sub-
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ject to requirements that are similar to those
applicable to the offer or trading of financial
instruments.

12.4 Regulation of “Issuers” of
Blockchain Assets

As clarified by the Italian government, while
enacting the second-level regulations on the
register of VASPs, the issue of virtual currencies
(for instance, by way of ICOs) does not trigger
the duty to enrol in the VASP register, unless
the entity offers additional services such as the
exchange or negotiation of virtual currencies.

If the tokens qualify as financial products or
instruments, the ICO could be subject to the Ital-
ian prospectus obligations, unless it falls within
the scope of one of the exemptions provided
for under the Italian regulatory framework (eg, if
the offer is addressed to professional investors
only, or the amount of the offer is lower than
EURS8 million).

12.5 Regulation of Blockchain Asset
Trading Platforms

The regulation of crypto-assets primar-
ily depends on the qualification of the traded
assets.

When the crypto-assets qualify as virtual cur-
rencies, the exchange is subject to the duty to
enrol in the register of VASPs and comply with
the Italian AML obligations.

If the crypto-assets qualify as financial instru-
ments or products, it is possible that the
exchange operator would need a licence to
provide investment services in accordance with
the Italian provisions implementing the MiFID2.
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12.6 Regulation of Funds

Funds that invest in crypto-assets are not spe-
cifically regulated under Italian law. The question
that is currently being debated is whether and
to what extent crypto-assets can constitute an
eligible investment for Italian investment funds —
and, in particular, alternative investment funds,
considering the strict limitations that apply to
UCITS funds.

The general principle under Italian law is that
alternative investment funds can invest, among
others, in any asset for which there is a market
and that have a value which can be determined
with certainty at least on a semi-annual basis.
While these conditions appear to be met in cas-
es of cryptocurrencies that are traded on major
exchanges, they are not satisfied by all types of
crypto-assets.

12.7 Virtual Currencies

While crypto-assets are not generally defined
under ltalian law, the Italian AML Decree pro-
vides for a specific definition of “virtual curren-
cies” in order to identify those entities that oper-
ate as VASPs and that are subject to the Italian
AML obligations.

Virtual currency is defined as a digital represen-
tation of value that is not issued or guaranteed
by a central bank or a public authority, is not
necessarily attached to a legally established cur-
rency, but is accepted as a means of exchange
for the purchase of goods and services or for
investment purposes, and which can be trans-
ferred, stored and traded electronically.

The definition does not cover a number of cryp-
to-assets, such as asset tokens, investment
or security tokens and NFTs, even though it is
still debated whether the Italian rules on VASPs
apply to this type of crypto-assets as well.
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12.8 Impact of Regulation on “DeFi”
Platforms

The Italian rules do not make any distinction
between centralised and decentralised plat-
forms (DeFi) and apply to both structures in the
same way. This approach creates a number of
regulatory uncertainties owing to the fact that
the Italian regulations are meant to apply to indi-
viduals or legal entities and do not address the
issue of how the legal and regulatory responsi-
bilities should be allocated in the case of DeFi
platforms. This issue must be assessed on a
case-by-case basis depending on the business
model, legal structure and functioning of the
DeFi protocol.

12.9 Non-fungible Tokens (NFTs)

There is no regulation in ltaly applying to the
offer, trading and exchange of NFTs. The rules
applying to these activities depend on the fea-
tures of the NFTs and their underlying assets.
In addition, it is also relevant to understand
whether the NFTs are issued as fractional or non-
fractional NFTs. Fractional NFTs may indeed be
qualified as financial products or instruments
and be subject to specific restrictions or limita-
tions. It is also unclear whether the sale of NFTs
must be subject to the Italian AML requirements.

13. Open Banking

13.1 Regulation of Open Banking

Italy has an open and supportive regulatory envi-
ronment for open banking. As a consequence of
the implementation of the PSD2, Italian payment
service providers are required to open up their
APIls to third-party service providers, thereby
allowing for more competition and innovation.
Some market players have developed open-
banking platforms permitting the offer of various
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banking and financial services to the platforms’
customers by other market players.

A key aspect to be considered in this respect
from a legal and regulatory standpoint relates
to the collection, treatment and sharing of the
personal data of the customers. Particular cau-
tion should also be exercised with respect to the
security requirements to ensure the inter-opera-
bility among various service providers.

13.2 Concerns Raised by Open Banking
Under the ltalian rules implementing the PSD2
banks and other payment service providers
must ensure that customer data are shared
securely with authorised third-party providers
(TTPs). Payment service providers and TTPs are
required to adopt various security measures to
protect customer data and ensure compliance
with data protection requirements.
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The most important measures to be taken in
this respect are those relating to the adoption of
strong customer authentication (SCA) measures.
SCA tools include two-factor authentication
procedures and biometric authentication. They
are aimed at minimising identity thefts or other
frauds, as well as the dissemination of personal
data concerning the customers of the relevant
payment service providers.
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The Growth of BNPL Models on the Italian
Market

In recent years, the e-commerce industry has
experienced significant growth, primarily due to
changes in consumer behaviour, resulting largely
from the COVID-19 pandemic. This has led to
a favourable environment for the emergence of
buy-now-pay-later (BNPL) financing models,
which have become increasingly popular on the
[talian market.

BNPL allows consumers to buy goods or ser-
vices online and defer payment to a future date
with zero interest. BNPL is now offered as an
alternative payment method for consumers by
several e-commerce platforms. This financing
model’s success can be attributed to the pos-
sibility for consumers to access credit facilities
in a much faster and easier manner compared
to traditional financing tools.

The benefits of BNPL include enhancing the
consumer shopping experience through real-
time credit decisions, supporting the retail sec-
tor by inflating consumers’ demand through
interest-free loans, offering customised payment
plans, and streamlining the process for obtain-
ing credit.

The rapid adoption of BNPL models and their
popularity in e-commerce has highlighted the
lack of a comprehensive regulatory framework
governing BNPL agreements in Italy and the EU.
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Regulation of BNPL in the European Union

Under European law, a common set of rules apply
to consumer credit transactions in accordance
with the Consumer Credit Directive 2008/48/EC.
BNPL operators typically rely on certain exemp-
tions from the rules on consumer credit that are
set out under the Consumer Credit Directive.

BNPL facilities are normally extended as loans,
with a repayment period of three months or less,
which are interest free or provide for the pay-
ment of only insignificant charges. Alternative-
ly, the BNPL loan may be extended for a total
amount of credit of less than EUR200. These
transactions do not fall within the scope of the
Consumer Credit Directive.

Due to the application of the above exemptions,
consumers are not always informed of the con-
sequences deriving from the granting of credit
through BNPL arrangements, as the transpar-
ency obligations set out under the Consumer
Credit Directive do not apply.

Some EU Member States have accordingly
adopted stricter requirements to regulate these
types of arrangements, and European institu-
tions are working on revised legislation repeal-
ing the Consumer Credit Directive with a view
to enhancing consumer protection in the case
of BNPL tools.

Different Legal Structures Used to Implement
BNPL Models in Italy

Pending the introduction of uniform rules gov-
erning BNPL activities at EU level, BNPL opera-
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tors have adopted different legal structures in
order to offer their services to ltalian consumers.

Large players with a banking licence in the EU
can offer BNPL services as a lending solution on
the basis of their EU license. BNPL players that
do not have a banking licence in the EU must
follow alternative routes to offer their services
in ltaly. The granting of loans (also through the
purchase of receivables from merchants) con-
stitutes a restricted business in Italy requiring
a specific licence, and there is no common EU
licence that can be “passported” throughout the
European Economic Area (EEA) for companies
engaging in lending activities only (without tak-
ing deposits from the public) unless these com-
panies belong to banking groups.

Getting a licence to operate as a factoring com-
pany or specialised lender in Italy might be a
particularly burdensome process in terms of
capital requirements, internal organisation, etc.
In addition, the licence would be limited to the
Italian market and could not be “passported” in
other EEA countries.

Some BNPL operators rely on the possibility,
recognised by the EU rules on payment services
(PSD2), to grant credit in connection with the
execution of payment transactions in order to
structure their BNPL business models, with a
view to offering these services in the EEA on the
basis of their licence to operate as payment or
e-money institutions.

Other BNPL players have structured business
models where the merchants grant a short-
term payment deferral to the consumer and the
receivables resulting from this agreement are
purchased by an Italian securitisation vehicle or
an ltalian or EU alternative investment fund.
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Under Italian law alternative investment funds
may grant loans only to non-consumer borrow-
ers and this restriction might limit the possibility
for them to purchase receivables held by mer-
chants towards Italian consumers — while these
restrictions do not limit the use of alternative
investment fund structures in a B2B environ-
ment. Furthermore, EU alternative investment
funds can engage in lending activities (includ-
ing the purchase of receivables from merchants)
only if they have completed a non-objection pro-
cedure with the Bank of Italy.

The Bank of Italy Communication on BNPL
Considering the absence of a common set of
rules for BNPL activities and the use of different
legal structures to set up BNPL models, on 28
October 2022 the Bank of Italy published a com-
munication aimed at drawing consumers’ atten-
tion to the risks underlying the main structures
used for the offer of BNPL services in Italy.

In its communication the Bank of Italy defined
BNPL as a form of credit, usually involving small
amounts of money, enabling consumers to pur-
chase goods or services and defer payments,
also through instalment plans, with no interest
except in case of late payment or non-payment.
The parties involved in a BNPL scheme include
(i) the consumer, who acts as purchaser of the
goods or services, (ii) the seller of such goods or
services (ie, the merchant), and (jii) a third party
(ie, the BNPL service provider) which grants a
deferred payment facility to the consumer on the
basis of an agreement with the merchant.

The Bank of Italy noted that BNPL schemes
can be structured in different ways from a legal
standpoint. A BNPL scheme can be either (i) a
deferred payment granted directly to the con-
sumer by a bank or another authorised insti-
tution, or (i) a deferred payment granted by



ITALY TRENDS AND DEVELOPMENTS

Contributed by: Angelo Messore, Francesco Dagnino and Giulietta Minucci, Lexia Avvocati

the merchant to the consumer followed by an
assignment of the merchant’s receivable to a
bank or another authorised institution.

In the communication, the Bank of Italy exam-
ined the legal issues and risks concerning these
two different models.

Deferred Payment Directly Granted to
Consumers

The Bank of ltaly noted that the Italian rules
on consumer credit apply only if (i) the bank or
financial institution charges a fee for its services
(unless the amounts charged are not significant
and the loan must be reimbursed within three
months), and (i) the loan amount is of at least
EUR200.

The Bank of Italy highlighted that in these cas-
es the BNPL scheme falls within the scope of
the Italian rules on consumer credit, unless it
is exempt in accordance with the Italian rules
implementing the Consumer Credit Directive.

According to the Italian consumer credit regula-
tions, the consumer is entitled, among others, to
(i) receive the pre-contractual information pack-
age concerning the consumer credit proposed
by the lender (in the form of the so-called Stand-
ard European Consumer Credit Information
(SECCI), (ii) withdraw from the credit agreement
within 14 days of the date when the agreement is
concluded, (jii) early repay the credit agreement
at any time, and (iv) terminate the credit agree-
ment in the event of a breach of the contract for
the purchase of goods or services by the mer-
chant (in which case the consumer is entitled to
receive the amount already paid to the lender,
and the lender bears the risk that the merchant
is not able to repay the amounts advanced by it).
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If the BNPL transaction is made under one of
the exemptions permitted under the Consumer
Credit Directive, the rules summarised above do
not apply. The Bank of Italy noted though that
in these cases, if the BNPL service is offered by
a bank or an authorised lender, the consumer
benefits from the general safeguards and pro-
tection measures that are laid down in the ltalian
banking transparency regulations. These rules
provide, among others, for a duty to deliver pre-
contractual information on the terms offered to
the customers and to execute the contract in
writing, as well as for the possibility for the cus-
tomer to submit a complaint to the Italian Bank-
ing Ombudsman or the Bank of Italy in case of
any dispute with the lender.

Deferred Payment of the Merchant and
Assignment of Receivables

Under Italian law, merchants are allowed to grant
a deferred payment to the consumer provided
that they do not charge any type of interest or
fee for this deferral (except for the fee for late
payment or non-payment). The merchants can
sell their claims against consumers to a bank
or an authorised institution, in accordance with
the provisions included in the agreement entered
into with the consumers. The Bank of Italy noted
that in this case the transparency requirements
mentioned above do not apply to the deferred
payment granted by the merchant to the con-
sumer.

The Bank of Italy warned consumers about the
fact that this transaction structure gives rise to
an additional risk for them, as it is much more
difficult to understand what is the entity that is
granting the deferred payment and the role of
the BNPL provider in the context of the transac-
tion. Consumers may be inclined to mistakenly
think that the transaction is subject to the same
level of protection characterising the relationship
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between banks and consumers under the bank-
ing transparency regulations.

Possible Enforcement Actions by the Bank of
Italy

In its communication, the Bank of Italy antici-
pated that it will continue to monitor BNPL
activities and assess their impact. It is still to be
seen whether the Bank of Italy will take specific
enforcement actions against BNPL operators,
especially in the case of BNPL models imple-
mented through the purchase of receivables
originated by the merchants as a result of the
deferred payment granted by them to the con-
sumers.

The Bank of Italy also mentioned the review at
EU level of the common framework applying to
consumer credit transactions under the Con-
sumer Credit Directive, noting that BNPL activi-
ties may become subject to a common regula-
tory regime in Europe following the approval of
these regulatory reforms.

The Proposed Revision of the Consumer
Credit Directive

As previously mentioned, on 30 June 2021,
the European Commission proposed a num-
ber of amendments to the existing set of rules
on consumer credit with the goal of enhancing
consumer rights and protection. The European
Commission wants to strengthen the safety net
for EU consumers by ensuring that credit offers
are presented to them in a clear and easily read-
able way on digital devices.

The proposed legislation amending the Consum-
er Credit Directive would significantly expand the
scope of application of the existing regime by
including (i) credit agreements under EUR200, (ii)
leasing agreements with an option to purchase
goods or services, (iii) credit agreements with-
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out any interest or charges, and (iv) credit agree-
ments with repayment terms of three months or
less and only insignificant charges payable.

The purpose of these amendments is to also
capture BNPL products that have been offered
on the basis of the existing exemptions. Accord-
ing to the European Commission, consumers
should be aware of the consequences deriving
from the conclusion of this type of loan because,
for instance, interest-free loans could lead to the
application of significant interest or fees in case
of missed payments by the consumer — therefore
they should be subject to the same rules apply-
ing to other loans.

Under the new rules, lenders would be required
to ensure that consumers have easy access to
all necessary information and are informed about
the total cost of the credit, especially in digital
and smart device-friendly formats that enable
consumers to read all information contained in
the advertisement or pre-contractual documen-
tation. The use of pre-ticked boxes in consumer
agreements and certain tying or bunding prac-
tices would be completely prohibited.

The proposed rules will introduce an obligation
on the lender to assess the creditworthiness of
the consumer and their ability to repay the credit,
taking into account the consumer’s interest and
based on necessary and proportionate informa-
tion on the income, expenses and other financial
and economic circumstances concerning the
consumer. Credit can be made available to the
consumer only if the result of the creditworthi-
ness assessment indicates that the consumer is
likely to meet its payment obligations towards
the lender.

Where the creditworthiness assessment is
based on automated processing, including pro-
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filing, consumers will be allowed to request and
obtain human intervention on the part of the
lender, as well as a meaningful explanation of the
assessment made by the lender with respect to
the creditworthiness of the consumer. The con-
sumer will be entitled to express their view and
to contest the creditworthiness assessment.

The Way Forward for BNPL Service Providers
The practical impact for BNPL service providers,
from the entry into force of the proposed rules
amending the Consumer Credit Directive, will
likely be material. Thus far, industry players ben-
efited from the safe harbour provided for under
the existing EU regulatory framework in order to
offer credit in a smooth, fast and flexible man-
ner. According to the Bank of Italy and the Euro-
pean Commission, this circumstance has led to
a lack of consumer protection which needs to
be fixed through a new set of rules regulating
BNPL models.
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The Consumer Credit Directive falls short in con-
sidering that BNPL models can also be imple-
mented in the absence of a credit agreement
between a lender and the consumer. It must be
seen whether the proposal will be amended so
as to consider those cases where BNPL services
are offered through alternative schemes.

It is clear that BNPL players in Italy will become
subject to increased regulatory scrutiny as a
result of both the initiatives undertaken by the
Bank of Italy and the legislative proposals pub-
lished by EU institutions. This circumstance
— coupled with the increasing competition in
this area by major tech companies — is putting
significant pressure on BNPL operators, as the
additional regulatory burdens imposed on them
could make their products less attractive in the
future.
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